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STATEMENT OF QUESTIONS PRESENTED 

The appellants were indicted for the crime of assault with 
a dangerous weapon, to wit, the shoes on their feet. They ap¬ 
peal from judgments entered on a jury’s finding that they were 
guilty as charged. In the appellee’s opinion the questions pre¬ 
sented are: 

1. Whether the trial court properly denied the appellants’ 
motion for judgment of acquittal on the charge of assault with 
a dangerous weapon where the Government's evidence demon¬ 
strated that the complaining witness was kicked by these appel¬ 
lants and sustained serious injuries as the result thereof. 

2. Whether the appellants, having failed to object in the 
court below to the trial judge’s instruction with respect to the 
right of the complaining witness and appellants to defend other 
persons, have standing to challenge its validity on appeal. 

3. Whether an admission by one of the appellants to the ef¬ 
fect that he had been in jail and did not want to go back was 
properly admitted in evidence where it was shown that this 
admission was made in an attempt to persuade a witness not to 
testify against him. 
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counterstatement of the case 

On August 14, 1951, one indictment was filed against the 
three appellants. The indictment charged the appellants with 
having assaulted Bruce J. Church with a dangerous weapon, 

(l) ; 





2 


i. e., shoes on their feet, in violation of D. C. Code (1951) 
§22-502 (J. A. 173). 

After a trial by jury consuming approximately three trial 
days (April 21, April 23, and April 24, 1952) appellants were 
found guilty as charged in the indictment and on May 13,1952, 
both the Medlin brothers were sentenced to imprisonment for 
a period of 8 months to 24 months (J. A. 176, 177) and appel¬ 
lant House for a period of from 4 months to 12 months (J. A. 
17S). At the close of the evidence offered by the Government, 
a motion for judgment of acquittal was made by counsel for 
appellant and denied by the court (J. A. 106). 

The evidence disclosed that as a result of an altercation oc¬ 
curring at Fourteenth and H Streets NW., Washington, D. C., 
at approximately 12: 30 a. m. on June 11, 1951, the complain¬ 
ing witness was beaten and bruised by the appellants, who 
brutally kicked him as he lay prostrate on the streetcar loading 
platform. As a result of this beating he was hospitalized for 
a period of ten days. 

Bruce J. Church, the complaining witness, testified that 
while he was standing on the streetcar loading platform with 
his friend, Alexander Roy, awaiting a streetcar to take them to 
Bolling Field, 1 two girls (who he later learned to be Anita Boyd 
and Joan Harting) walked up to the platform and stood 
nearby (J. A. 1). At that time two automobiles containing 
the appellants and others came alongside the platform. Ac¬ 
cording to this witness appellant Luther Medlin (J. A. 2) asked 
the girls to go for a ride with them, to which the girls replied 
they did not want to go and they further told the appellants to 
“shove off” (J. A. 1.) However, when the girls refused to go 
along with them, the appellants started calling the girls de¬ 
rogatory names (J. A. 2.) It seems that at this point one of 
the girls said something which caused the driver of the first car 
to say, “Are you going to take that? If you don’t get out and 
hit her, I will.” At that he jumped out of the car and struck 
Mrs. Boyd in the face, knocking her down. In defense of this 
girl the complaining witness, who up until this time was an in- 

1 Both Church and Roy were enlisted personnel in the United States Air 
Force. Church was wearing the prescribed uniform while Roy was dressed 
in civilian clothes. 









nocent bystander, “jumped in” (J. A. 3.) And as he described 
it, “They beat me up. They kicked me and hit me and threw 
me down on the platform. * * * Well, that is when I was 
kicked about the ribs and the ear and I. don’t recollect any 
other. * * * I was bleeding in the nose ” (J. A. 4.) This wit¬ 
ness further stated that as a result of this beating he spent ten 
days in the hospital for treatment of possible fracture of the 
skull and nerves and for the black and blue marks received on 
his ribs and arms. (J. A. 5). 

On cross-examination the complaining witness positively 
identified each one of the appellants as his assailant and cate¬ 
gorically stated that each one kicked him (J. A. 19-20-21), as 
well as restating the extent of his injuries resulting from the 
kicks received from these appellants. (J. A. 26) ; 

Alexander Roy, Jr., testified that he was with the complain¬ 
ing witness that night and saw him being kicked at the same 
time and place as testified to by Church himself. (J. A. 28). 
This witness, however, could not identify any of the appellants 
as the men who had assaulted Church. Roy did testify that 
Church’s condition after this altercation was pretty bad and 
that he was bleeding from the nose and ear and had passed out. 
(J. A. 29) In answer to the question, “In what manner was he 
being kicked?”, Roy stated, “Well, there was a pounding of 
feet, like that.” And to the question, “As you would kick off 
in a football game? Was that the nature of the stomping?” 
He replied, “Just like that (indicating), kicking like that.” 
(J. A. 29.) I 

The alleged cause of the entire affray, Mrs. Isabel Anita 
Boyd was called as a Government witness and stated that on 
the evening in question she and a friend, Joan Harting, were on 
the platform waiting for a streetcar (J. A. 40) when an auto¬ 
mobile with three boys in it drove up with another automobile 
directly behind them (J. A. 40-41). As the first car stopped 
beside them one of the boys asked if they wanted to go for a 
ride. When she replied in the negative, the appellant Luther 
Medlin got out of the car and grabbed her by the arm and 
again asked her if she was going for a ride (J. A. 41). At this 
point, her companion, Miss Harting told the boys to “shove 
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off” and at that Claude Medlin 2 said, “If you don’t hit her I 
will.” Whereupon appellant Claude Medlin started calling 
Mrs. Boyd derogatory names and struck her in the head 
(J. A. 41) causing her to fall and strike her head which ren¬ 
dered her unconscious. She did not recover consciousness 
until she was removed to Emergency Hospital. (J. A. 41^42.) 
Mrs. Boyd testified that she suffered a brain concussion as a 
result of having been knocked down by appellant Claude 
Medlin (J. A. 45). 

Upon taking the stand Miss Joan Harting testified that at 
the time in question she was on the streetcar platform with 
Mrs. Boyd when the automobile containing the appellants 
stopped alongside and offered them a ride. When they told 
the boys that they were not interested they persisted “So I 
told them, * * * shove off, Mac, we are not interested, and 
at that they started arguing, and there was quite a few words 
passed back and forth.” (J. A. 51.) Miss Harting then stated 
that the two boys who were on the right hand side of the car 
got out and tried to force Mrs. Boyd into the car but that when 
she pulled away from them the boy who was driving said, 
“If you don’t hit her I will.” The witness identified appellant 
Claude Medlin as the one who had made this remark. She 
also stated that he got out of the car and grabbed Mrs. Boyd 
after she pulled away from the other boy, spun her around 
and hit her (J. A. 51-52). When Claude Medlin hit Mrs. 
Boyd she started to fall backwards and Miss Harting grabbed 
her and caught her just before she went in front of the street¬ 
car, which had just pulled up to the platform. It was at that 
time Corporal Church jumped at the boy who had hit Mrs. 
Boyd. (J. A. 52.) On cross-examination Miss Harting testi¬ 
fied that as she was walking Mrs. Boyd down the street after 
two men had helped her up, she, Miss Harting, glanced back 
at the platform and saw that the soldier (Church) was down 
on the platform and the three appellants were kicking him. 
(J. A. 59.) 

5 While this witness did not name the appellants by name she did identify 
one of them as “the one with the blue jacket” in the court room. (J. A. 41). 
The one in the blue jacket was later identified for the record as Claude 
Medlin (J. A. 51). 


Prior to the Government’s calling Miss Harting as a witness, 
appellants’ counsel approached the bench and objected to the 
introduction of certain testimony to which this witness might 
testify, i. e., that one of the appellants had approached her 
after this incident with a view to settling the case without a 
trial and at that time mentioned to her that he had been in jail 
previously. This evidence of prior crimes, counsel argued, 
was inadmissible. (J. A. 46.) The court stated: 

I was going to say this: If the defendant comes to 
the complainant and says I would like you to withdraw 
that charge; it is true that I did assault you; I had been 
arrested before and convicted; and it will go hard with 
me if this case goes against me. I think that would 
be admissible, unless you can show me something to 
the contrary. I haven’t read this, you understand. 
(J. A. 47.) 

(Appellants’ counsel at that time offered no authority to the 
court for its position although it is apparent that counsel knew 
of this situation for some time.) After advising the court that 
he had instructed the witness not to mention anything with 
regard to previous arrests until she had heard from him further, 
the prosecutor asked the court if it was permissible for this 
witness to testify to those statements. The following colloquy 
then occurred: 

Mr. Schaffer. I am not sure of that and that is the 
only point I make because I wasn’t sure. Pending your 
decision I told the witness outside not to mention any¬ 
thing about this until she heard from me further. 

Xow, with your permission I would like to spegk to 
her and say that the gates are open and she may testify 
about this statement. j 

The Court. I would not say the gates were open. 

I understand that you now say that there is involved 
in this testimony a statement made to her by one of 
the defendants, namely Luther T. Medlin, that he had 
been convicted previously? 

Mr. Schaffer. That is right. 

25S07C—03—2 
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The Court. Now, then, if she is going to testify that 
he personally made this statement to her, I think it is 
admissible. 

Mr. Schaffer. Thank you. Your Honor. 

The Court. That is my understanding of it. Do 
you have anything to the contrary at the present time? 

Mr. Laughlin. No, sir. 

Mr. Schaffer. May I so advise the witness? 

The Court. Yes. 

Mr. Laughlin. Except to save my point. 

The Court. Oh, certainly. 

Mr. Laughlin. I might say. Your Honor, I think 
the question is an interesting one, and I must say this, 
that my offhand view would be that the law would be 
as Your Honor says it would if the defendant sees fit 
to make a statement. But on the other hand, some¬ 
times courts have gone a long ways with the judge on 
his own motion, and that is something brought out, and 
we are examining the authorities on it, but that doesn’t 
help us here. But I think we first have to reach the 
point—because this is not admissible until he exhausts 
the other examination. 

This is supposed to have happened subsequent to the 
offense and it is a month later. (J. A. 49.) 

When asked on redirect examination if she had occasion to see 
the appellant Luther Medlin on July 14, 1951, at the Kitmar 
restaurant, this witness replied in the affirmative and stated: 

Well, he asked me whether, he asked me would I like 
to settle out of court, and I asked him what he meant, 
and he said: Is there any way we can pay you for your 
trouble and not have this go through court? 

There was a second boy with him, and he said: If 
Luther and the boys go to jail it will be sort of rough on 
him and the other boys there, if you do, and I have been 
in jail and I know what it is like. 

Q. Who said that? 

A. The boy who was with Luther. 



/ 

Q. What happened? What else was said? 

A. And he said it, Luther said he had also been in 
jail and that he didn’t want to go back. 

Q. WTio said that? j 

A. Luther, sir. 

Q. Anything else said, any mention made of Anita 
Boyd? 

A. Yes. They asked me to talk it over with her, and 
I said: What is there to talk over? They said: We 
want to know if we are going to settle it, and he said: 
What price do you want? And they said: You name it 
and meet me Monday night on the w^ay here, Monday 
night before you go to work. (J. A. 64.) 

While this witness made an appointment to meet appellant 
Medlin at a later date, she never kept the appointment nor 
was there any price agreed upon (J. A. 63-64). Again on 
cross-examination this witness stated that during this conversa¬ 
tion Luther Medlin stated that he would like to pay them for 
their trouble as they wouldn’t get anything out of sending the 
boys to jail (J. A. 67). i 

Staff Sgt. Paul E. Morgan, a member of the Armed Services 
Police was called as a Government witness and stated that on 
the evening in question he was on duty as an Armed Services 
policeman in the vicinity of Fourteenth and H Streets, that he 
witnessed an argument between two civilian girls and the oc¬ 
cupants of a car and as the argument got violent he notified his 
partner to call for the Metropolitan Police. (J. A. 70.) Just 
about that time a streetcar came down the street and blocked 
their view; however, they could see the heads bobbing throtigh 
the windows of the streetcar. As they approached the street¬ 
car platform they were required to circle around behind the 
streetcar. Upon coming up behind it, he saw the complaining 
witness, Church, lying on the ground and the three appellants 
kicking at him. (J. A. 72.) The witness then identified the 
three appellants as the individuals whom he saw kicking the 
complaining witness. This witness stated that he then broke 
up the fight and detained these men for the Metropolitan 
Police. He further stated that he took Corporal Church to 
Precinct One because he was bleeding from the nose and ear 
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and later removed him to the hospital because he had passed 
out. (J. A. 72.) 

Officer Vincent L. Antonelli of the Metropolitan Police De¬ 
partment testified that on June 11, 1951, at approximately 
12: 30 in the morning he went to the corner of Fourteenth and 
H Streets, NW., in response to a radio call concerning a fight 
in the street at that address. He identified the three appellants 
as having been at the scene. This witness testified as to the 
physical condition of Corporal Church as he saw him that eve¬ 
ning. (J. A. 76.) He stated that Church had blood coming out 
of his nose and part of his ear and his face had blood on it and 
blood on his clothes. (J. A. 77.) Officer Antonelli testified 
that he took the shoes from Luther Medlin, a pair of brown and 
white saddle oxfords, and had them processed to determine if 
the dark spots on them were actually blood. Claude Medlin’s 
shoes were also examined for blood and later both Luther Med¬ 
lin and Claude Medlin's shoes were returned to them by this 
officer and told that there was blood on their shoes. The three 
appellants admitted being in a fight but claimed they were just 
protecting themselves (J. A. 76-79). Claude Medlin’s shoes 
were described as a pair of solid brown shoes (J. A. 81). Officer 
Howard L. Pilling of the Bureau of Identification of the Metro¬ 
politan Police Department testified as to the blood spots found 
on the shoes of the defendants Luther Medlin and Claude Med¬ 
lin (J. A. 96). As a result of the chemical test applied to the 
brown and white saddle shoes there was a positive reaction 
wffiich showed the presence of blood on these shoes (J. A. 9S). 
A similar test was made to the brown shoes and this also indi¬ 
cated the presence of blood on these shoes as well. (J. A. 9S). 
After examining these shoes they were returned to the indi¬ 
viduals because they were the only shoes the individuals had 
at that time (J. A. 102). With this evidence the Government 
rested its case (J. A. 105). At this point in the proceedings 
counsel for the appellants made several motions to the court, 
one of which was for a directed verdict [judgment for acquit¬ 
tal] (J. A. 106-108). Appellants argued that a shoe is not a 
dangerous weapon under the evidence in this case. They also 
moved for a mistrial on the grounds that evidence had been 
admitted showing that one of the appellants had made a state- 
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ment that he had been in jail previously. Both these motions 
were denied. 

The appellants’ case consisted of the testimony of Clinton 
Pollard and Horace Goss, who were also passengers in the cars 
with appellants that evening and also the testimony of appel¬ 
lant House who took the stand on his own behalf. The main 
line of defense was self-defense, all of the appellants’ witnesses 
attempted to put the blame on the complaining witness as the 
instigator of the fight and as the aggressor throughout. Each 
of these witnesses denied that any of the appellants ever kicked 
the complaining witness. In addition to these three witnesses, 
the appellants called Virginia Medlin, the wife of Luther Med¬ 
lin, who testified that Luther Medlin never owned brown and 
white saddle oxfords of the type he was alleged to have worn 
that evening. 

At the conclusion of the instruction the court asked cpunsel 
for both sides if they wished anything further to be added to 
the instructions or if they had any specific objection to the 
charge as given. Both counsel replied that they were satisfied. 
The jury deliberated for two hours and returned a verdict of 
guilty as charged (J. A. 172). 

STATUTE AND RULES INVOLVED 

D. C. Code (1951) § 22-502: 

j 

Assault with intent to commit mayhem or with dan¬ 
gerous weapon .— Every person convicted of an assault 
with intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years. (Mar. 3, 1901, 31 Stat. 
1321, ch. 854, § 804.) 

Rule 29, Federal Rules of Criminal Procedure: 

Motion for Acquittal .— (a) Motion for Judgment of 
Acquittal. Motions for directed verdict are abolished 

i 

and motions for judgment of acquittal shall be used in 
their place. The court on motion of a defendant or of 
its own motion shall order the entry of judgment of 
acquittal of one or more offenses charged in the indict¬ 
ment or information after the evidence on either side is 
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closed if the evidence is insufficient to sustain a convic¬ 
tion of such offense or offenses. If a defendant’s mo¬ 
tion for judgment of acquittal at the close of the evi¬ 
dence offered by the government is not granted, the de¬ 
fendant may offer evidence without having reserved the 
right. 

(b) Reservation of Decision on Motion. If a mo¬ 
tion for judgment of acquittal is made at the close of all 
the evidence, the court may reserve decision on the mo¬ 
tion, submit the case to the jury and decide the motion 
either before the jury returns a verdict or after it re¬ 
turns a verdict of guilty or is discharged without having 
returned a verdict. If the motion is denied and the 
case is submitted to the jury, the motion may be re¬ 
newed within o days after the jury is discharged and may 
include in the alternative a motion for a new trial. If 
a verdict of guilty is returned the court may on such 
motion set aside the verdict and order a new trial or 
enter judgment of acquittal. If no verdict is returned 
the court may order a new trial or enter judgment of 
acquittal. 

Rule 30, Federal Rules of Criminal Procedure: 

Instructions .—At the close of the evidence or at such 
earlier time during the trial as the court reasonably 
directs, any party may file written requests that the 
court instruct the jury on the law as set forth in the 
requests. At the same time copies of such requests shall 
be furnished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall in¬ 
struct the jury after the arguments are completed. No 
party may assign as error any portion of the charge or 
omission therefrom unless he objects thereto before the 
jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his 
objection. Opportunity shall be given to make the 
objection out of the hearing of the jury. 


11 


Rule 52 (b), Federal Rules of Criminal Procedure: 

Harmless Error and Plain Error .—(b) Plain Error. 
Plain errors or defects affecting substantial rights may 
be noticed although they were not brought to the at¬ 
tention of the court. 

i 

SUMMARY OF ARGUMENT 

i ! 

The evidence presented by the Government to sustain ap¬ 
pellants’ guilt of the offense of assault with a dangerous 
weapon was clearly sufficient to warrant submission of the 
case to the jury. Their motion for judgment of acquittal was, 
therefore, properly denied. 

II i 

The appellants, having failed in the lower court to object 
to the trial judge’s instruction on defense of third persons, 
or to make a specific request for a particular instruction, are 
without standing to challenge its validity on appeal. 

III 

It was not error to admit competent evidence against one of 
the appellants because he had incidentally revealed that he 
had a prior criminal record. j 

i 

ARGUMENT 

I I 

The evidence introduced by the Government was amply suffi¬ 
cient to warrant submission of the case to the jury for its 
consideration of appellants’ guilt. The Trial Court, there¬ 
fore, properly overruled their motions for judgment of 
acquittal i 

At the close of the Government’s case the appellants moved 
for a judgment of acquittal on the ground that the evidence 
theretofore adduced did not sustain the Government’s burden 
of establishing an assault with a dangerous weapon within the 
meaning of D. C. Code (1951) § 22-502. (Br. 6-15.) 
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The requirements as to quantity and character of proof, such 
as to warrant submission of a case to the jury, have been com¬ 
prehensively set forth by this Court in Curley v. United States, 
81 U. S. App. D. C. 389,160 F. 2d 229, cert, denied 331 U. S. 824, 
67 S. Ct. 1316, 91 L, Ed. 1S50 (1947). It was there said, at 
p. 392,160 F. 2d at 232: 

Upon a motion for a directed verdict [judgment of ac¬ 
quittal], the judge must assume the truth of the govern¬ 
ment’s evidence and give the government the benefit 
of all legitimate inferences to be drawn therefrom. * * * 

***** 

# 

The true rule, therefore, is that a trial judge, in pass¬ 
ing upon amotion for directed verdict of acquittal, must 
determine whether upon the evidence, giving full play 
to the right of the jury to determine credibility, weigh 
the evidence, and draw justifiable inferences of fact, a 
reasonable mind might fairly conclude guilt beyond a 
reasonable doubt. If he concludes that upon the evi¬ 
dence there must be such doubt in a reasonable mind, he 
must grant the motion; or, to state it another way, if 
there is no evidence upon which a reasonable mind might 
fairly conclude guilty beyond reasonable doubt, the mo¬ 
tion must be granted. If he concludes that either of 
the two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide the 
matter. 

The rule therein prescribed has been reiterated by this Court 
in McGuire v. United States, S4 U. S. App. D. C. 64, 171 F. 2d 
136 (194S); Pritchett v. United States, S7 U. S. App. D. C. 374, 
185 F. 2d 438, cert, denied 341 U. S. 905 (1950) and Battle v. 
United States, — U. S. App. D. C. —, decided April 23. 1953. 

Thus, the question presented to the trial court by the appel¬ 
lants’ motion for judgment of acquittal was whether, on the 
basis of all the evidence adduced and construing it in a light 
most favorable to the Government, Gaunt v. United States, 184 
F. 2d 2S4, 290 (1st Cir. 1950); United States v. Yeoman-Hen- 
derson, Inc., 193 F. 2d 867 (5th Cir. 1952). “giving full play 
to the right of the jury to determine credibility, weigh the 
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evidence, and draw justifiable inferences of fact, a reasonable 
mind might fairly conclude” that the appellants used their 
shoes in such a manner as to constitute a dangerous weapon. 
We submit that an examination of the evidence before the trial 
court, viewed in the light of the principles enunciated in the 
Curley case, abundantly establishes the appellants’ guilt of the 
crime for which they were charged in the indictment. 

As a general rule, to constitute the crime of an assault with 
a dangerous weapon, there must be an unlawful attempt with 
a weapon, dangerous as a matter of law, or capable of being 
used in a dangerous manner, to inflict bodily injury, coupled 
with the present actual ability to do so. This embraces simply 
the intentional and unlawful use of a dangerous weapon, by 
means of which an assault is committed with such weapon upon 
the person of another. 3 

There are many instruments that may be employed by a 
person in committing an assault upon another which, in their 
ordinary and usual use, are not likely to inflict death or great 
bodily injury. It is well settled, however, that a weapon may 
be dangerous although not especially designed or constructed 
for offensive purposes, or for the destruction of life or the in¬ 
fliction of injury. 4 

In a case in which lye was thrown in the face of the complain¬ 
ing witness, Tatum v. United States (1940), 71 App. D. C. 393, 
110 F. 2d 555, this Court held that a “ ‘weapon’ includes ‘any 
instrument of offense; anything used, or designed to be used, 
in attacking an enemy * * *’. An automobile, a rolled up kit 
of tools, or a pin, is a ‘weapon’ when it is used as one. (Cita¬ 
tions omitted.)” 

And in defining what makes such a weapon dangerous this 
Court in a case involving an assault with a brickbat, Hopkins 
v. United States (1S94), 4 App. D. C. 430. stated: “The best 
evidence of its dangerous character and of what it was capable 
of doing, was the injury actually inflicted by it .” (Emphasis 
supplied.) 

*Cf. Joscy v. United States, (1943), 77 U. S. App. D. C. 321. 135 F. 2d SOO; 
Tatum v. United States (1040), 71 App. D. C. 303, 110 V. 2d 555: Hopkins v. 
United States (1S04), 4 App. D. C. 430. 

4 Tatum v. United States, supra. 
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Turning then to the record in the case at bar in order to de¬ 
termine “the injury actually inflicted” 5 by the weapon used by 
the appellants, and thereby establish its dangerous character, 
we find the record replete with evidence of the serious condition 
of the complaining witness as a result of being kicked by ap¬ 
pellants with their shoes. The testimony offered by the Gov¬ 
ernment clearly demonstrates that the complaining witness, in 
attempting to defend the girl who was struck by appellant 
Claude Medlin, w*as himself seized and thrown to the platform 
where all three of these appellants kicked him with their shoes. 
This kicking was described by the complaining witness, Church, 
as “They beat me up. They kicked me and hit me and threw 
me down on the platform * * * Well, that is when I was 
kicked about the ribs and the ear # * * I was bleeding in the 
nose” (J. A. 4.). Corporal Church also testified that he was 
bleeding about the ears and nose and that his ribs were bruised 
and sore as a result of the kicking he received from the appel¬ 
lants (J. A. 4). He further stated that he was hospitalized for 
treatment of possible fracture of the skull and nerves and for 
the black and blue marks received on his ribs and arms (J. A. 5.). 
In addition to this witness, his companion of that evening, 
Alexander Roy, testified to Church’s condition immediately 
after seeing him kicked and stomped. He stated that Church 
was bleeding from the nose and ear and that he passed out 
shortly thereafter (J. A. 29). Sergeant Morgan, a member of 
the Armed Services Police, also corroborated the complaining 
witness’ testimony that the appellants were kicking him. Ser¬ 
geant Morgan testified that he broke up the fight and took 
Church to the precinct because he was bleeding from the nose 
and ear and that he later removed him to the hospital because 
he had passed out (J. A. 72). Officer Antonelli of the Metro¬ 
politan Police Department was the fourth Government witness 
to testify as to the physical “injury actually inflicted” upon the 
complaining witness by the shoes of the appellants. This of¬ 
ficer testified to substantially the same injuries as the other 
witnesses (J. A. 77). 

* The test required by ITopkins v. United States, supra to determine if a 
weapon is dangerous. 
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It is submitted that the evidence presented at the trial as 
set forth above and the facts and inferences reasonably to be 
drawn therefrom point unerringly to the guilt of the appellants 
and prove beyond question that these appellants used the shoes 
on their feet as dangerous weapons, Tatum v. United States, 
su-pra, to cause the injuries inflicted upon the complaining wit¬ 
ness. Hopkins v. United States, supra. Suffice it to say that 
there was certainly present that “substantial evidence” which 
is the maximum necessary to sustain a conviction on appeal. 
Glosser v. United States, 315 U. S. 60, 62 S. Ct. 457, 86 L. Ed. 
6S0 (1942). The resolution of the question of fact as to 
whether or not these shoes were used as dangerous weapons was 
for the jury; for the court to have taken the case from the jury 
would have violated the rule of the Curley case, wherein this 
Court stated, at p. 393: 


If the judge were to direct acquittal whenever in his 
opinion the evidence failed to exclude every hypothesis 
but that of guilt, he would preempt the functions of the 

i 

jury. Under such rule, the judge would have to be con¬ 
vinced of guilt beyond peradventure of doubt before the 
jury would be permitted to consider the case. That is 
not the place of the jury in criminal procedure. They 
are the judges of the facts and of guilt or innocence, not 
merely a device for checking upon the conclusions of the 
judge. 

It is submitted, therefore, that appellants’ motion for judgment 
of acquittal was properly denied. 

Appellee agrees that the case of Smith v. State, 79 Okla. 
Cr. Rp. 151, 152 Pac. 2d 279 (1944). cited and relied upon by 
appellants, is the only reported case to be found in which a 
shoe was used as a dangerous weapon. That case, however, is 
readily distinguishable from the case at bar. In the Smith case 
all of the testimony indicated that the injury complained of 
was not received as a result of a kick with the shoe, but rather 
“was done by the defendant striking her with his fist.” Upon 
this evidence the Oklahoma Criminal Court of Appeals found 
that the “using of shoes of defendant” under those circum¬ 
stances was not to be considered as a dangerous weapon. How- 
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ever the Oklahoma Court did there observe that: (152 P. 2d 
at 281) 

Under the law, a pair of shoes, such as worn by the 
defendant, are not a dangerous weapon per se. There 
can be no question but that by their manner of use they 
might under certain circumstances become a dangerous 
weapon; as, for instance, where the evidence revealed 
that they were used to stomp one to death, or to inflict 
great bodily injury. The manner of their use w r ould 
determine the fact as to whether or not they were a 
dangerous weapon. 

II 

The appellants having failed in the Court below to interpose 
an objection or exception to the trial judge’s instruction with 
respect to the right of the complaining witness and appel¬ 
lants to defend other persons, are without standing to con¬ 
test its validity on appeal 

After the trial judge had completed his charge to the jury 
counsel for the appellants approached the bench and requested 
an instruction as to reasonable doubt and as to intoxication and 
made the general statement, “then I think at this time I would 
like to renew all of my requests for instructions that were 
tendered, and I think that will suffice.'’ When specifically 
asked by the court if there were any particular instructions 
that counsel felt the court had missed or had been overlooked, 
counsel for the appellants replied, “Xo. I can’t think of any.” 

Nor did appellants, in the 24 different prayers submitted 
to the trial court prior to its charge to the jury, even suggest 
an instruction along the lines now raised by appellants. 

The appellants presently contend, and for the first time, that 
the trial court’s instruction on the right of appellants to defend 
other persons and the right of the complaining witnesses to 
defend other persons was erroneous. 

While we do not concede that the instructions as given or 
the failure to give the instructions now urged was error, we 
submit that the question, in view of appellants’ admitted fail¬ 
ure to object thereto in the trial court, is not properly review- 
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able on appeal. Rule 30, Federal Rules of Criminal Proce¬ 
dure. provides in pertinent part, as follows: 

* * * No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the grounds 
of his objection. j 

In Villaroman v. United States, 87 U. S. App. D. C. 240, 184 
F. 2d 261 (1950), the defendant assigned as one error on appeal 
the failure of the trial court to properly charge the jury with 
respect to character evidence. This Court, while recognising 
that the charge as given was erroneous held the assignment of 
error inoperative for the reason that no objection was made 
thereto. j 

In the present case, however, nothing by way of objection 
was made to the court’s charge on the subject of the right of 
appellants or of the complaining witness to defend other per¬ 
sons. Hence there was a failure to comply with Rule 30 of 
the Federal Rules of Criminal Procedure, 18 IT. S. C. A. 

This Court in the Villaroman case at 242. 1S4 F. 2d at 262 
said: 

In assigning error as to any part of a charge or for 
any omission therefrom, it is essential that a distinct 
objection be stated, with the ground upon which it is 
based. The requirement is for the sound and practical 
purpose of affording the court an opportunity to make 
any additions or corrections that may be deemed appro¬ 
priate before the jury retires to consider its verdict. 
A failure to make objections to the charge deprives a 
judge of the final opportunity for consideration and 
action which may avoid serious error resulting in a 
futile trial. So. in fairness to the court, the parties, and 
the administration of justice itself, there should be com¬ 
pliance with the rule. It was not followed in this case. 
Therefore, we must hold the assignment of error invalid. 

It is respectfully submitted that the above quoted language 
of this Court is wholly dispositive of the contention herein 
raised by the appellant. j 
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Furthermore a review of the instructions given will readily 
disclose that the court did instruct on the essential principles 
of defense of a third person. 0 While it is true that the trial 
court did not comment on the evidence with regard to these 
propositions, it is submitted that it was not required to do so, 

* As to the contention that the complainant was the first to use force and 
assaulted the defendants and hence was the aggressor, you are instructed 
as a matter of law that a person not only may use force justifiably in his 
own defense, but may also do so in the defense of any third person under 
such conditions. If he uses force justifiably in defense of a third person, 
he is not the aggressor, but the conditions governing the right to defend 
a third person are similar to those governing the right of self defense. 

First, in order that an assault may be excused on the ground of being in 
defense of another, one must have reasonable ground to believe and in good 
faith believe that the person in whose behalf he acts is in the imminent dan¬ 
ger of serious bodily injury at the hands of an assailant. One cannot justify 
an assault as being in defense of another where the difficulty between the 
other persons has ended and they having separated was where the assault 
is in revenge for a past injury. One must act upon an honest conviction of 
necessity for protecting the third person from imminent and pressing danger. 

Second, the person whom he aids must not have been the aggressor in 
the fight, or it must appear that he was not the aggressor. The person who 
comes to the defense of another may act on and is governed by the appear¬ 
ance of conditions when he arrives upon the scene and provided he acts 
honestly and according to what seems reasonably necessary in order to 
afTord protection. 

Third, he must use no more force than appears under all the circum¬ 
stances in the exercise of judgment reasonable at that time and place to 
be necessary to avert the injury about to be inflicted on the person defended, 
and one has no right to continue the defense of another after the assailant 
has ceased his assault. 

Thus, if you find that Anita Boyd was in immediate danger, either actually 
or apparent, of serious bodily injury at the hands of the defendant or de¬ 
fendants. and the complainant Church went to her defense and used no more 
force than was reasonably or apparently necessary under the circumstances 
to protect her. knowing or reasonably believing that the defendants were 
the aggressors, then the use of force by the complainant in her defense was 
justified and the complainant would not be the aggressor. 

In considering the complainant's right to use force to defend Anita Boyd 
if you find that he did, and the defendants' right of self defense, if you find 
that they or any of them used force on the complainant, and in determining 
whether any of them were justified in using force and whether any of them 
used greater force than apparently necessary, you may consider all the cir¬ 
cumstances. including the time and place and the events leading up to the 
fracas, and the relative strength of the persons involved in the incident and 
any other fact in evidence which may shed light upon whether a man in the 
position of the complainant or the defendants would have reasonable ground 
to believe that the use of force was necessary, and if so, how much force 
reasonably appeared to be necessary. (.7. A. 167, 168 and 169.) 
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particularly in the absence of a specific request for such an 
instruction. For, as this court stated in a murder case involv¬ 
ing a question of an instruction on character evidence, Kinard 
v. United States, 68 App. D. C. 250, 252, 96 F. 2d 5^2, 524 
(1938): 

As to some essential questions of law, it is the duty of 
the trial court to instruct the jury, whether requested 
to do so or not. As to other questions there is no such 
duty, and failure to instruct—in the absence of a request 
therefor—does not constitute error. 

Here the instructions given were clearly “essential questions of 
law;, [on which] it is the duty of the trial court to instruct the 
jury, whether requested to do so or not.” 

Nor do the appellants indicate in any way that the failure 
to request such an instruction as they now urge, 'was such as 
to permit this court, under Rule 52 (b) of the Federal Rules of 
Criminal Procedure, to notice “Plain errors or defects affecting 
substantial rights.” 7 

Here the charge as given was complete and adequate on the 
subject of defense of third persons. And as this Court stated 
in Pritchett v. United States (1950) S7 U. S. App. D. C. 374, 
1S5 F. 2d 438. cert, denied, 341 U. S. 905 in a case involving a 
conviction of first degree murder: 

A careful reading of the trial court's instructions dis¬ 
closes that first and second degree murder, manslaughter, 
self-defense, malice aforethought, reasonable doubt, etc., 
were carefully discussed by the court. Defense counsel 
must have felt this to he true after the charge was de¬ 
livered as he made only a general objection to the 
charge. (Emphasis supplied.) I 

In the instant case counsel for appellants made the general 
objection “Then I think at this time I would like to renew all 
of my requests for instructions that were tendered, and I think 
that will suffice.” To which the court replied, “Yes. Do you 
request any particular one that I missed that you are interested 
in? I think I have covered most of them basically. Is there 


7 Cf. Tatum v. United Staten (1051) SS U. S. App. D. C. 3SG, 100 F. 2d 612. 
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anything you think I have overlooked?” and appellants’ coun¬ 
sel answered “No, I can’t think of any” (J. A. 171). Obviously 
counsel felt that the instructions were sufficient. 

It was not error to admit competent evidence against one of 

the appellants because he had incidentally revealed that he 

had a prior criminal record 

Appellant next urges that the trial court erred in permitting 
Joan Harting to testify concerning an admission to her by the 
appellant Luther Medlin to the effect that he had been in jail. 
This statement was made by Luther Medlin during his attempt 
to persuade this witness not to testify against him and the other 
appellants in the criminal action in which they were charged. 
As an inducement to get her to “settle out of court” the appel¬ 
lant offered to pay her for her trouble so that they would not 
have to go to court. In order to further gain the sympathy of 
this witness this appellant told her he had been in jail and did 
not want to go back. While the appellants contend that the 
statement concerning appellant Luther Medlin's prior criminal 
record was inadmissible, they do not contend, nor could they, 
that the evidence of this attempt to dissuade a witness from 
testifying was not admissible. An attempt to suppress evi¬ 
dence may be shown against an accused as an incriminating 
circumstance, inconsistent with innocence, and as tending to 
show a consciousness of guilt and that his defense lacks hon¬ 
esty and truth. 8 This is true even though it tends to establish 
the commission of another crime by accused. 0 On this basis, 
evidence of an attempt by an accused to wrongfully influence or 
intimidate a witness 10 as by bribery', is relevant and ad¬ 
missible. 11 

* United States v. Gottfried (2d Cir. 1951) 165 F. 2d 300 cert, denied 333 
U. S. 860. 6$ S. Ct. 738, 92 L. Ed. 1139; Madden v. United States (9th Cir. 
1927) 20 F. 2d 2N9. cert, denied 275 U. S. 554. 48 S. Ct. 116. 72 L. Ed. 423; 
Wiprmore. Evidence, 3d Ed. § 27S. 

* 22 C. J. S. Criminal Laic § 633. 

10 United States v. Katz, D. C. Pa. (194S) 7S F. Supp. 435 aff'd. 173 F. 2d 
116. 

11 State v. Smith, 355 Mo. 59. 194 SW 2d 905 (1946) ; Steele v. State, 147 
Tex. Cr. App. 4S1,1S2 SW 2d 496 (1944). 
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Since, therefore, this evidence was competent, it is difficult 
to perceive why it was not permissible to admit the incidental 
testimony of the appellant Luther Medlin’s having previously 
been in jail which was used as a foundation for invoking the 
sympathies of this witness in order that she might not testify. 

In Means v. United States , 62 App. D. C. 118, 65 F. 2d 206 
(1933), where the appellant’s prior criminal record was also 
brought out incidentally to the crime for which he was being 
tried, this Court stated: 

It was not error to admit competent evidence because 
of the fact that it incidentally revealed that appellant 
had a criminal record. When the tendency of testi¬ 
mony offered in a criminal case is to throw light upon a 
particular fact, or to explain the conduct of a particular 
person, there is a certain discretion on the part of the 
trial judge which a court of errors will not interfere 
with, unless it manifestly appears that the testimony 
has no legitimate bearing upon the question at issue, 
and is calculated to prejudice the accused in the minds 
of the jurors. Moore v. United States, 150 U. S. 57,14 
S. Ct. 26, 37 L. Ed. 996 (1893). Therefore, this con¬ 
tention by the appellant cannot be sustained. 

l,n Bracey v. United States, 79 U. S. App. D. C. 23, 142 F. 2d 
85 (1944), a case in which evidence of other crimes was intro¬ 
duced, this Court held that it was admissible as within the dis¬ 
cretion of the trial judge in admitting or rejecting evidence. 
In the well-reasoned opinion of the Bracey case the subject of 
the admission of evidence of other offenses was thoroughly dis¬ 
cussed in its various aspects. From the many authorities there 
cited it may be said that what these cases really stand for— 
when they are sufficiently well-reasoned to review theif ra¬ 
tionale—is that the admission or rejection of such evidence 
lies in the discretion of the trial judge. At p. 27, 142 F. 2d at 
89, this Court said: j 

In fact, the situation of the present case provides a 
good example of the necessity for permitting the trial 
judge to exercise considerable discretion in admitting or 
rejecting evidence. He observes the conduct of coun- 
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sel, the reactions of the witness under examination and 
the resulting effect upon the jury. In other words, he 
is aware, as no appellate court could be, of the court¬ 
room psychology and, hence, is in a position to determine 
whether particular testimony should not be received. 
If, under such circumstances, offered evidence is other¬ 
wise admissible and relevant, the fact that it may tend 
to prove the commission of another offense does not 
make it inadmissible. And, neither does the fact that, 
incidentally, it may injuriously affect the character of 
the accused with the jury. Appellate courts are es¬ 
pecially unwilling to override the exercise of discretion 
by trial judges in such circumstances. (Citations 
omitted.) 

In the case of Commonwealth v. Johns, 1 Lebanon County 
Legal Journal 229 (1947), which is cited by appellants and 
relied upon by them for the proposition that evidence of a 
prior criminal record is inadmissible, it should be noted that 
this case is a trial court opinion of a court of Common Pleas in 
Franklin County, Pennsylvania. Likewise Commonwealth of 
Pennsylvania v. Kornnfjel , 22 Lehigh County Law Journal 45, 
a 1945 case in the Court of Quarter Sessions of Lehigh County, 
Pennsylvania, is a trial court opinion. These cases, obviously 
not controlling, are nothing more than unpersuasive trial court 
decisions, and do not reflect the law of this jurisdiction. 

CONCLUSION 

Wherefore, we submit that the judgment of the District 
Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Arthur D. Schaffer, 
William J. Peck, 

E. Riley Casey, 

Assistant United States Attorney. 
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